THE ATTORNEY GERNERAL
OF TEXAS

GERALD C. MANN AUSTIN 11, TEXAS

Honorable Leroy L. Moore
County Attorney
Houston County
Crockett, Texas

Dear Sir: . Opinion No. 0-5306
Re: Whether county attorney is entitled
to commlesion under facts stated
and related matter.

: Your request for opinion has heen recelved and carefully considered
by this department. We quote from your request as followss

"Recently I filed a suit for the six Consolidated
Common School District in Eoueton County, Texas, and a
suit for Houston County. In the first instance to col-~
lect money for Junk sold by sald school districts and
in the second 1nstance to collect money for damage to
bridges of Houston County and materials to replace same.

"As county attorney of Houston County and drawing
a galary under Article 1883 Section 3 found in the sup~-
plement of the Vernon's Civil Statutes Vol. I would I be
entitled to a commission as authorized in Art. 335 of the
seme statutes 1n addition to the salary given me under
Art., 1883 as above? If so, would I be required to turn
this money recelived as commission into Houston County
undz2r the salary statute?

" L

The povulation of Houston County, Texas, 1s 31,123 inhabltents
and its county officers are compensated upon a salary basls under the
Officers' Salary law.

Article 1883 mentioned by you 1s evidently an error as this
article does not pertain to your question,

We have not beer, able to find any statute making it your duty
a8 county attorney to file suit for the common school districts of your
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county to collect money for Junk sold by said school districts. It is
our opinion that any fee obtalned by you from sald school districis for
such services would he purely a private clvll attorney fee which you
could clearly keep.

Article 335, Vernon's Annotated Texas Clvil Statutes, reads as
followa:

"Whenever a dlatrict or county attorney has col-
lected money for the State or for any county, he shall
within thirty days after receiving the same, pay 1t
intce the treasury of the State or of the county in which
it belongs, after deducting therefrom and retaining the
commissionsg allowed him therecn by law. Such district
or county attorney shall be entltled to ten per cent
commigsiong on the first thousand dollars collected by
him in any one case for the State or county from any
individual or company, end five per cent on all sumg ovel
one thousand dollars, to be retalned out of the nmoney wiaen
collected, and he shall also be entitled to retain the
pame commissions on all collections made for the State or
for any county. This artlcle shall alsc apply to mouey
realized for the State under the escheat law. (Acts 1876,
p. 86; G. L. vol. 8, p. 922.)"

This department held in a conference opinion written by Honorable
L. C. Sutton, Asslstant Attorney General, dated April 6, 1921, that *he
gounty attorney was not entitled to commisalons under Article 363, of the
Revised Civil Statutes of 1911, (ncw Art. 335) or money collected for the
county in a suit which it was not the duty of the county attorney to bring
in behalf of the county. We quote from sald opinion as follows:

., . . There 1la no constitutional or statutory
provision making it your duty to bring such a suilt.
That being true, you, as county attorney, are not en-
titled to any commissions under Article 363, (now Art.
335). The commissions therein provided for are for
services rendered in the collsction of money by the
county attorney in the performance of duty required of
him by law. The county atiorney 1s not entitled to tae
commiss long provided by Article 363 (now Art. 335) upon
moneys which the law does not require him to collect.

A county officer claiming compensation or fees must be
able to show not only that the services were performed
for the duty as such, but also a statute or congtitu-
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Statutes,

Statutes,

tional provision aunthorizing compensation for the
particular services in question. . . citing the
following authorities:

*15th Corpue Juris, 496

"Ellis County vs. Thompson, 95 Tex, 22

"6k S. W. 927, 66 8, W. 48

“Wharton County vs. Ahldog, 84 Tex. 12, 19
S. W, 201

"State va. Moore, 57 Texas 307."

Paragraph 3 of Article 6716, Vernon's Annotated Texas Civil
provides:

"3. The owners, operators, drivers or movers of
any vehicle, obJect or contrivance over a public
highway or bridge shall be Jointly and severally
responsible for all damages which saild highway or
bridge may sustaln as the result of negligent driv-
Ing, operating or moving of such vehlcle, or as a
reault of operating same at a time forbidden by sald
road officieals. The amount of such deamages may be
recovered in any action at law by the county Judge for
the use of the county, and such recovery shall go to
the benefit of the damaged road. The county attorney
shall represent the county in such suit. (Acte 18t
C. S. 1921, p. 133; Acts 1923, p. 160.)"

SBection 5 of Article 3912e, Vernon's Annoitated Texas Civil
provides:

"It shall be the duty of all officers to charge
and collect in the manner anthorized by law all fees
and commisaions which are performed by them. As and
when such fees are collected they shall be deposilted
in the Officers’® Salary Fund, or funds provided in
this Act. In event the Commissioners' Court finds
thet the falilure to collect any fee or commission was
due to neglect on the part of the officer charged with
the responeibillty of collecting same, the amount of
guch fee or commisslon shall be deducted from the salary
of such officer. Before any such deduction is made, the
Commissloners® Court shall furnlsh such offlcer with an
itemized statement of the uncollected feee with which
his account is to be charged, end shall notify such
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officer of the time and place for a hearing on seame,
to determine whether such offlicer was gullty of neg-
ligence, which time for hearing shall be at least

ten days subsequent to the date of notice. Unless

en officer is charged by law with the responsibility
of collecting fees, the Commigsioners*® Court shall not
In any event make any deductions from the anthorized
salary of such officer.”

We asgume that the sult for demages to the county's bridges
vas brought by aunthority of Article 6716, supra. Under this article it
wag your duty to bring such sult for the county and you should ccllest
the commission authorized by Article 335, supra. However, when collected
you mugt place gald commiesion in the Officers’ Salary Fund of your county.

Very truly yours

ATTORNEY GENERAL OF TEXAS

By /s/ Wm. J. Fenning
Wm. J. Fanning

Assiatant
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